§536.79

of liability. However, where each indi-
vidual claim, including derivative
claims, can be settled within the mone-
tary authority initially acting on
them, and none are subject to denial,
all such claims may be settled even
though the total amount exceeds the
monetary jurisdiction of the approving
or settlement authority.

(2) If such authority determines that
federal liability is established, he or
she may return claims of lesser value
to the field claims office for settlement
within that office’s jurisdiction. The
field claims office must take care to
avoid compromising the higher
authority’s discretion by conceding li-
ability in claims of lesser amount.

(d) Appeals. Denials or final offers on
claims described as follows may be ap-
pealed to the official designated:

(1) For claims presented in an
amount over $100,000, final decisions on
appeals will be made by the Secretary
of the Army or designee.

(2) For claims presented for $100,000
or less, and any denied claim, regard-
less of the amount claimed, in which
the denial was based solely upon an in-
cident-to-service bar, exclusionary lan-
guage in a federal statute governing
compensation of federal employees for
job-related injuries (see §536.44), or un-
timely filing, TJAG or TAJAG will
render final decisions on appeals, ex-
cept that claims presented for $25,000
or less, and not acted upon by the Com-
mander USARCS, are governed by
paragraph (d)(3) of this section.

(3) For claims presented for $25,000 or
less, final decisions on appeals will be
made by the Commander USARCS, his
or her designee, or the chief of a com-
mand claims service when such claims
are acted on by an ACO under such
service’s jurisdiction.

(4) Sections 536.64, 536.65, and 536.66 of
this part set forth the rules relating to
the notification of appeal rights and
processing.

(e) Delegated authority. Authority del-
egated by this section will not be exer-
cised unless the settlement or approval
authority has been assigned an office
code.
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§536.79 Action on appeal under the
Military Claims Act.

(a) The appeal will be examined by
the settlement authority who last
acted on the claim, or his or her suc-
cessor, to determine if the appeal com-
plies with the requirements of this reg-
ulation. The settlement authority will
also examine the claim file and decide
whether additional investigation is re-
quired; ensure that all allegations or
evidence presented by the claimant,
agent, or attorney are documented; and
ensure that all pertinent evidence is in-
cluded. If claimants state that they ap-
peal, but do not submit supporting ma-
terials within the 60-day appeal period
or an approved extension thereof, these
appeals will be determined on the
record as it existed at the time of de-
nial or final offer. Unless action under
paragraph (b) of this section is taken,
the claim and complete investigative
file, including any additional inves-
tigation, and a tort claims memo-
randum will be forwarded to the appro-
priate appellate authority for nec-
essary action on the appeal.

(b) If the evidence in the file, includ-
ing information submitted by the
claimant with the appeal and that
found by any necessary additional in-
vestigation, indicates that the appeal
should be granted in whole or in part,
the settlement authority who last
acted on the claim, or his or her suc-
cessor, will attempt to settle the
claim. If a settlement cannot be
reached, the appeal will be forwarded
in accordance with paragraph (a) of
this section.

(c) As to an appeal that requires ac-
tion by TJAG, TAJAG, or the Sec-
retary of the Army or designee, the
Commander USARCS may take the ac-
tion in paragraph (b) of this section or
forward the claim together with a rec-
ommendation for action. All matters
submitted by the claimant will be for-
warded and considered.

(d) Since an appeal under this sub-
part is not an adversarial proceeding,
no form of hearing is authorized. A re-
quest by the claimant for access to
documentary evidence in the claim file
to be used in considering the appeal
will be granted unless law or regula-
tion does not permit access.
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(e) If the appellate authority upholds
a final offer or authorizes an award on
appeal from a denial of a claim, the no-
tice of the appellate authority’s action
will inform the claimant that he or she
must accept the award within 180 days
of the date of mailing of the notice of
the appellate authority’s action or the
award will be withdrawn, the claim
will be deemed denied, and the file will
be closed without future recourse.

§536.80 Payment of costs, settlements,
and judgments related to certain
medical malpractice claims.

(a) General. Costs, settlements, or
judgments cognizable under 10 U.S.C.
1089(f) for personal injury or death
caused by any physician, dentist,
nurse, pharmacist, paramedic, or other
supporting personnel (including med-
ical and dental technicians, nurse as-
sistants, therapists, and Red Cross vol-
unteers of the Army Medical Depart-
ment (AMEDD), AMEDD personnel de-
tailed for service with other than a fed-
eral department, agency, or instrumen-
tality and direct contract personnel
identified in the contract as federal
employees), will be paid provided that:

(1) The alleged negligent or wrongful
actions or omissions occurred during
the performance of medical, dental, or
related health care functions (includ-
ing clinical studies and investigations)
while the medical or health care em-
ployee was acting within the scope of
employment.

(2) Such personnel furnish prompt no-
tification and delivery of all process
served or received and other docu-
ments, information, and assistance as
requested.

(3) Such personnel cooperate in the
defense of the action on its merits.

(b) Requests for contribution or indem-
nification. All requests for contribution
or indemnification under this section
should be forwarded to the Commander
USARCS for action, following the pro-
cedures set forth in this subpart.

§536.81 Payment of costs, settlements,
and judgments related to certain
legal malpractice claims.

(a) General. Costs, settlements, and
judgments cognizable under 10 U.S.C.
1054(f) for damages for personal injury
or loss of property caused by any attor-

§536.82

ney, paralegal, or other member of a
legal staff will be paid if:

(1) The alleged negligent or wrongful
actions or omissions occurred during
the provision or performance of legal
services while the attorney or legal
employee was acting within the scope
of duties or employment;

(2) Such personnel furnish prompt no-
tification and delivery of all process
served or received and other docu-
ments, information, and assistance as
requested;

(3) Such personnel cooperate in the
defense of the action on the merits.

(b) Requests for contribution or indem-
nification. All requests for contribution
or indemnification under this section
should be forwarded to the Commander
USARCS, for action, following the pro-
cedures set forth in this subpart.

§536.82 Reopening an MCA claim after
final action by a settlement author-
ity.

(a) Original approval or settlement au-
thority (including TAJAG, TJAG, Sec-
retary of the Army, or the Secretary’s des-
ignees). (1) An original settlement au-
thority may reconsider the denial of,
or final offer on, a claim brought under
the MCA upon request of the claimant
or the claimant’s authorized agent. In
the absence of such a request, the set-
tlement authority may on his or her
initiative reconsider a claim.

(2) An original approval or settle-
ment authority may reopen and cor-
rect action on an MCA claim pre-
viously settled in whole or in part
(even if a settlement agreement has
been executed) when it appears that
the original action was incorrect in law
or fact based on the evidence of record
at the time of the action or subse-
quently received. For errors in fact,
the new evidence must not have been
discoverable at the time of final action
by either the Army or the claimant
through the exercise of reasonable dili-
gence. Corrective action may also be
taken when an error contrary to the
parties’ mutual understanding is dis-
covered in the original action. If the
settlement or approval authority de-
termines that their original action was
incorrect, they will modify the action
and, if appropriate, make a supple-
mental payment. The basis for a

235



